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HOAN THIEN QUY DINK Eiln PRAP LURT V T01 GO ¥ GAY THUNG Tick
HOAG GAY TGN HAI GHO S{C KNOE COA NGUDI KHAG

PHAM PHUONG THAO*

Toém tt: Hanh vi cd y gay thuong tich hodc géy ton hai cho st khde cla ngudi khac Ia hanh vi phan
anh o nét tinh hinh an ninh, trat tv xa hi. Bai viét phan tich su can thiét hinh su hoa hanh vi co y gay thuo"ng
tich hoac gay ton hai cho stc khée cta nguoi khac trong phap luét hinh su, qua do, doi chiéu vai quy dinh
cta phap luét hinh su Viét Nam dé dua ra mot s6 dé xuat hoan thién. A 2l i

Tur khéa: t6i ¢6 y gay thuong tich; toi co y gay thuong tich hoc gay ton hai cho suc khde cla nguoi

khac; toi pham hoa; Bé ludt Hinh su.

Ngay nhan bai: 11/9/2025; Ngay hoan thanh bién tap: 30/9/2025; Ngay duyét dang bai: 06/10/2025

Abstract: The deliberate infliction of bodily harm upon another person is a behaviour which clearly
reflects the situation of social security and order. The article analyses the necessity of criminalising the
deliberate infliction of bodily harm upon another person in criminal law, from that basis, comparing with the
regulations of Vietnamese criminal law to make some recommendations for improvement.

Keywords: intentionally inflicting injury; the deliberate infliction of bodily harm upon another person;

criminalisation; the Penal Code.

Received: 11 September 2025; Editing completed: 30 September 2025; Accepted for publication:

6 October 2025

Pitvan de

T6i pham 6 y gay thuong tich (CYGTT)
hodc gy tdn hai cho sic khde clia nguodi
khac (GTHCSKCNK) la mot trong nhing
t0i pham c6 sir dung bao luc, phan anh ro
nét tinh hinh an ninh, trat ty xa hoi. Cac
hanh vi pham t9i nay thuong xudt phat tir
cac mau thuan xa hoi. Nhimg mau thuin
nay rat da dang va c6 thé xay ra & moi d6i
twgng, moi thanh phan xa hoi.

Vi vdy, van dé hinh sy hoa hanh vi
CYGTT hodc GTHCSKCNK trong tinh hinh
m6i can bao dam thuc hién t6t nhiém vu bao
Ve “quyén con nguoi, quyén cong dan... t6
chiec, bao vé trdt tw phap ludt, chéng moi
hanh vi pham t0i; gido duc moi nguoi Y thiee
tudn theo phap ludt, phong ngia va ddu
tranh chong toi pham”'. Bai viét danh gia
tinh nguy hiém cho xa hoi va sw cn thiét
phai hinh sy h6a hanh vi CYGTT hoic
GTHCSKCNK trong phap luat hinh sy, déng

thoi, phan tich quy dinh phap luat hinh sy
vé t0i CYGTT hoic GTHCSKCNK dé dira
ra mot s6 dé xuat hoan thién.

1. Hanh vi ¢6 y gay thuong tich hoic
gay ton hai cho sirc khée ctia nguoi khac

Cac qudc gia trén thé gi6i sir dung cac
khai ni¢m khac nhau dé chi hanh vi CYGTT
hodc GTHCSKCNK. Nhimg quéc gia theo
truyén thong luat thanh vin nhu Trung
Qudc, Lien bang Nga, sir dung khai niém
“hanh vi ¢6 y gay ton thuong” (intentional
injury), trong khi céc quéc gia nhu Hoa Ky
str dung khai niém “hanh vi hanh hung va
hanh vi tdn cong” (assault and battery),
Thuy Dién st dung khai niem “hanh vi hanh
hung” (assault).

* Thac si, nghién ctu sinh, Thém tra vien, Phong Giam doc,
klém'tra - Toa én quan su Trung wong.
Email: phamphuongthaotaqs@gmail.com

"Biéu 1 B0 luat Hinh syt (BLHS) nam 2015 (sita di. b3 sun
nam 2017, 2025), s e
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' n()i.fl.hm khai niém, & Trung Quac,
khi luan gidi vé hanh vi cg y gay ton thuong
van ton tai rz:it nhi¢u quan diém, nhur: 1)1y
thuyét v& ton thuong chic nang sinh 1y,
(2) ly thuy€t vé ton thuong dén tinh toan
ven thé chat, (3) ly thuyét vé sy suy giam
sirc khoe thé chat, (4) 1y thuyét két hop gita
Iy thuyét v& ton thuong chiic ning sinh Iy
v6i Iy thuyét vé tdn thuong tinh toan ven
ciia co thé. Cac tac gia nghién ciru luat hinh
sir hién dai thién vé quan diém tht tu, coi
gy t6n thuong la hanh vi xam pham tréi
phdp ludt gay ton thuong dén chic ning
sinh Iy va tinh toan ven cta co thé con
ngudi. Béi ho cho riang, néu chi hiéu hanh
vi gdy ton thuong 12 hanh vi xam pham trai
phap luat d6i v6i s toan ven vé thé chit
ctia nan nhan, thi khong thé bio vé hiéu
qua quyén va l¢i ich hgp phap ctia nan nhan,
khong thé loai trir hoan toan ndi dau khd
vé tinh thin do hanh vi nay gay ra’

O cac qudc gia c6 truyén thng thong
luat, mot hanh vi hanh hung la hanh vi co
géng hodic de doa gay t6n thuong vé than
thé clia ngudi khac, cung voi kha nang ro
rang va § dinh gay thiét hai’. Hanh vi hanh
hung duoc gay ra bao gdm: (i) c8 ging gay
t6n thuong va (ii) viéc tao ra ndi s¢ hién tai
vé bao luc (yéu ciu tiép xic thyc sw voi co
thé ciia nguoi khac la khong can thiét)*. Con

~ mot hanh vi t4n cong bi budc t0i bét ctr khi
. nao bao luc bi de doa trong mot cudc tdn
cong da dugc thuc hién, méc du & mac do rat
nhd, 1én mot ngudi nao d6°. Hanh vi tén cong
¢6 thé dupc luan giai nhu vigc danh hodc
cham vao ngudi khac mot cach tho 10, tic
gian hay kiéu ngao. Tuy nhién, & Hoa Ky -
mot quéc gia dién hinh cla truyén thong
thong luat, thi mot hanh vi hanh hung duoc
dinh nghfa [a mot hanh vi c6 § bang vl 1},:(;,
nhim gy ra t6n thuong cho nguoi khac®,
cdn mot hanh vi t4n cong bi buc toi bét ct
khi nao bao lyc bi de doa trong mot S:UOCtﬁﬂ
cong da duoe thyc hién, méc du & mirc do rit

S6 23 (ky I thang 12/2025)

nhd, 1én mot nguoi nao d6’. Nhu vay, du déu
sir dung khai niem “assault” va “battery”
trong nghién ctu va 1ap phap, nhung cach
giai thich & cac qudc gia theo hé thong thong
9927 P2 * A

luat cting khong giong nhau. Cach ti€p can
ciing nhu cach dinh nghia khai ni¢m t9i pham
hanh hung va tdn cong & cic quoc gia nay
bing bién phap mo t4, ligt ké, ma khong khai
quat héa nhimg hanh vi pham t0i trong thuc
t€ cin phai bi xtr 1y hinh su. {

O Viét Nam, da c¢6 nhiéu quan di€m
khi dinh nghia hanh vi CYGTT hodc
GTHCSKCNK. Tic gia theo quan diém thr
nhit cho ring, tach hanh vi CYGTT hoic
GTHCSKCNK thanh hai dang hanh vi, la
hanh vi CYGTT va hanh vi c0 y gay ton
hai cho strc khde ctia nguoi khac®. Mot s6
tac gia theo quan diém nay cho rang, gay
thuong tich cho nguoi khac 1a “dung siec
manh vdt chdt tac dong lén than thé con
nguoi lam cho con nguoi co nhitng thueong
tich nhdt dinh (dé lai ddu vét); viéc dung
sttc manh vat chdt co thé dung chdn tay
hodc cac cong cu, phuong tién ho tro nhwe
dao, sung, gdy... lam cho nguwoi bi hai mdt
di mot hodic nhiéu bo phan trén co thé, hay
nhitng thuong tich nhdt dinh, dé lai trang
thdi bdt thuong ™. Con gay ton hai cho sirc
2 Xem: Jiahui Yuan & Chengcheng Sun, On the Revision of
the Cognizance Standard of Intentional Injury Crime,
Advances in Social Sciences, 2022, tr.3740-3741.

3 Xem: Pooja Suresh Jaiswal, Defence to an Action for Assault
and Battery, International Journal of Law Management &
Humanities, 5(6), 2022, tr.1547.

4 Xem: Pooja Suresh Jaiswal, tldd (3), tr.1547.

5 Xem: Pooja Suresh Jaiswal, tidd( 3), tr.1547.

8 Xem: Simon Greenleaf , Part V. Assault, A Treatise on the
Law of Evidence, Boston: Little, Brown and Company, tr.57.
7 Xem: Simon Greenleaf, sdd (6), tr59.

& Xem: Truong Dai hoc Luat Ha Noi, Gido trinh Luét Hinh su
Viét Nam, Phan cdc toi pham (Quyén 1), Nxb. Tu phdp,
2022, tr.100.

® Tran Minh Hudng, Mot s6 kho khan, vuong méc trong viéc
dp dung Diéu 104 B luat Hinh su “toi c6 y gay thuong tich
hodc gay ton hai cho sufc khde cta nguoi khac’, Tap chi Kiém
sat, s0 10, 2011, tr.25; Lé Thi Diém Hang, Dé tai khoa hoc
cép trutng “Ap dung phap luat hinh sy trong xét Xt toi co y
gay thuong tich hodc gay tén hai cho suc khde cia nguoi
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khde ctia nguoi khiac “la ding siec manh
vt chdt tac dong lén than thé cuia con nguoi
lam cho sitc khoe cia nan nhdan yéu di,
khong con nguyén ven nhu trucc, mdc di
khoéng dé lai ddu vét trén than thé ho, hodc
lam mdt chiec ndng hoat dong cia mot bo
phan co thé cua nan nhan, lam giam chiec
ndng hoat dong ciia by phdn do”".

Quan diém khéc lai cho ring, hanh vi
CYGTT hoic GTHCSKCNK khong phéi
hai loai hanh vi, ma 1a hanh vi tac dong dén
than thé cta nguoi khac ma gay thiét hai
vé sirc khoe cho ho''.

Quan diém clia tac gia nhu sau:

Thit nhat, sy doc lap cta hai khai niém
CYGTT va GTHCSKCNK khong thé hién
sir doc 1ap ctia hanh vi pham t0i, ma la sy
doc lap ctia hau qua, trong do, thuong tich
va tén hai cho sic khée 1a hai kha nang
hau quéa khac nhau ctia cing mot loai hanh
vi pham t0i.

Thit hai, “ton hai” 1a “lam mdt mat, hu
hai lén”'2, con suc khoe la “trang thai
khong c6 bénh tat, cam thdy thoai mai vé
thé chdh, thie thai vé tinh thdn”". Co thé
hiéu, t6n hai strc khde la lam cho mat mat
vé strc khoe, c6 bénh tat, khong cam thdy
thoai mai vé& thé chdt, khong con thu théi
v tinh than. Con “thuweong tich” 1a “ddu vét
dé lai trén than thé do bi danh dap hodic bi
bom dan, v.v.”"*. Tén thuong c6 nghia la
“hue hai, mdt mat mot phdn, khong con duwpc
hoan toan nguyén ven nhu truoc (thuong
néi vé bo phdn cia co thé hodc vé tinh cam
con nguoi)”. Nhu vdy, khai nigm tén
thuong khong chi bao gdm thi¢t hai vé mat
thé chat, ma con ca vé tinh thin, nén c6 thé
xem t8n thuong 1a khai niém chung chi cac
hau qua vé sic khde ma bi hai phai chiu,
do hanh vi pham t0i gay ra. Cac hau qua d6
c6 thé duoc thé hién dudi dang thuong tich
va tén hai stc khde. Trong thyc t€, hanh vi
CYGTT hoic GTHCSKCNK ¢6 thé gy ra
hau qua ca thuong tich va tén hai cho sitc

Tap chi

khoe ciia bi hai, nén viéc st dung ty 1¢ tén
thuong co thé dé déanh gia hau qua chung
la phi hop v&i nguyén tdc mot hanh vi pham
toi chi bi k&t 4n mot lan.

Thiw# ba, hanh vi CYGTT hodc
GTHCSKCNK thuong biéu hién bing
“hanh dong” c6 sirdung stc manh vat chat,
nhung khong phai trong moi truong hop.
Vi duy, trong truong hop nguoi pham t0i
diing thudc doc voi luong vira phai gay ton
thuong hé tiéu hoa, than kinh... hay truong
hop loi dung nghé nghiép nhu béc si, diéu
duong trong qua trinh diéu tri cho bénh
nhan dé pham t9i, hodc c6 thé khong hanh
dong, nhur khong cho dn, uong.

Nhu vay, hanh vi CYGTT hodc
GTHCSKCNK 1a hanh vi c6 ¥ tac dong
trai phap luat lén co thé nguoi khéc,
nhim gay ra tén thwong cho ho. Day la
hanh vi c6 tinh nguy hiém cho xa hoi va
can thi€t xem xét hinh sy hda trong phép
luat hinh sy quoc gia.

2. Swcan thiét phai hinh swrhoa hanh vi
¢6 y gay thuong tich hoiic gay tén hai cho
strc khoe ciia nguoi khac trong phap luat
hinh s qudc gia

khéc, Ap dung phap luat hinh su trong xét xtr mot s6 toi xam
pham tinh mang, stc khde, nhan phé’m, danh du cta con
nguoi” do PGS.TS. Cao Thi Oanh (chd nhiém), Trudng Dai
hoc Luat Ha Noi, Ha Noi, tr.93.

10 Tran Minh Hudng, Mot s6 khé khan, vudng méc trong viéc
dp dung Diéu 104 BY luét Hinh su “t6i c6 y gay thuong tich
hodc gay ton hai cho stfc khde cta nguoi khac”, Tap chi Kiém
sat, s6 10, 2011, tr.25; Lé Thi Diém Héng, Dé tai khoa hoc
cap truong “Ap dung phép luét hinh su trong xét x(r toi c0 ¥
gay thuong tich hoac gay tén hai cho strc khde ctia nguoi
khéc, Ap dung phép luét hinh su trong xét xr mot sé toi xam
pham tinh mang, suc khée, nhan pham, danh du cta con
nguai” do PGS.TS. Cao Thi Oanh (chd nhiém), Truong Dai
hoc Luat Ha Noi, Ha Noi, tr.93.

"' Xem: Truang Dai hoc Luat TP. H6 Chi Minh, Gido trinh Luat
Hinh sy Viét Nam (Phan céc toi pham - Quyén 1), Nxb. Hong
Buc, 2022, r.86.

" Hoang Phé (chl bién), Tur dién tiéng Viet, Vien Ngon ngd
hoc, Nxb. Hong Buc, TP. H6 Chi Minh, 2021, tr.1282.

' Hoang Pheé (chi bién), sdd (12), tr.1111.

" Hoang Phe (chi bién), sdd (12), tr.1236.

' Hoang Phé (chii bién), sdd (12), tr.1283.
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Trén thé gioi da c6 nghién ciru vé sy cin
thiét phai quy dinh nhém hanh vi CYGTT
hodc GTHCSKCNK Ia toi pham. Haidt'® va
cac dong nghiep dva ra co sé vé phan loai
nhom hanh vi duoc coi la toi pham CYGTT
hodc GTHCSKCNK, duya trén nén ting mot
trong nam linh vuc dao dirc 1a “cham soc/
lam hai”"”. Nhu cdu chim s6c nhimg dira
con phu thudc, nhimg ho hang gan gii,
thanh vién trong nhom, la dong co ban diu
dé phat tri€n mot tryc gidc manh mé ring,
viéc gy t6n hai ma khong c6 ly do chinh
dang la sai trai vé mit dao dirc va cac cha
thé thuc hién cac hanh vi CYGTT hoic
GTHCSKCNK phai chiu cac bién phap
trimg phat, theo céch tuong ximg véi mirc
do nghiém trong ctia hau qua gay ra'®.

Lich sir lap phap nudc ta cting da ghi
nhan, nhimg quy dinh vé toi CYGTT hoac
GTHCSKCNK trong cac B¢ hinh luat tir
thoi phong ki€n, nhu Qudc triéu hinh luat,
Hoang Viét luat 1¢... Qudc triéu hinh luat"
hay trong dan gian con goi la Luat Hong
Pirc, quy dinh mot chwong vé Pau tung
(danh nhau kién cao) gébm 50 diéu, trong
d6 c6 35 diéu quy dinh vé toi danh nguui,
lam ngui bi thuong va chét nguoi. Céac quy
dinh kha rd rang vé hanh vi, hau qua, hinh
phat, thé hién sy tién bo trong ky thuat lap
phap, phit hop véi loi ich ctia giai cap thong
tri xa hoi thoi bdy git. Mic hinh phat thap
nhit dwoc quy dinh & Diéu 465 cho hanh
vi danh nguoi bing chan, tay khong la 60
truong; mirc hinh phat cao nhét dugc quy
dinh & Diéu 488 la hinh phat chém (mirc

nhe nhét ctia tir hinh), khong c6 truong hop
nao bi phat chém béu ddu va lang tri. Quoc
tridu hinh luat ciing ¢6 quy dinh vé truong
hop CYGTT hodic GTHCSKCNK vo y dan
dén chét nguoi véi mige hinh phat nhe hon
t0i danh chét ngudi mot bac, tai céc dicu
nhu Diéu 485 va Didu 497. Tai Diéu 472
ciing c6 quy dinh “néu nguoi bi thuong om
lau ngay bi chét, thi xie toi danh chét

S6 23 (ky I thang 12/2025)

nguoi”®. Song, quy dinh nay lai chi ap
dung v6i truong hop dénh quan nhi phdm.
Hoang Viét luat 1¢ quy dinh vé toi danh
nhau & quyén XV gbém hai phén la ddu du
(phén thugng) va ddu 4u (phan ha). Quy
dinh chi gdbm nhimg hanh vi dung vii luc
tac dong vao co thé cla nguoi khac, nhu
dung tay, chan danh nguoi, dung vat khac
danh nguoi. Hau qua duoc quy dinh theo
phuong phiap mo ta, nhur danh ngudi lam
chiy mau tai, mau mét hodc lam t6n thuong
nodi tang gay ra thd huyét, rach da chay mau
hodc chady mau mui, gay mot cai rang hoéc
gay mot ngoén tay, ngén chan, lam hong mot
mit... BO Hoang Viét luat 1¢ dung khai niém
“gay thuong tich” véi hau hét cac thiét hai
nhin thay dwgc, chi d6i vaéi thiét hai ndi tang
gy ra thd huyét, thi dung khai niém “t6n
thuong”?!. Mitc hinh phat giong cac bo luat
phong ki€n khéc, cting nang né, van la “chét
thi phai dén mang”*. Miac du c6 mot so
ti€n bd nhat dinh, nhung Quoc triéu hinh
luat va Hoang Viét luat 1¢ déu chiu anh
hudng sau sic ctia Nho gido. Cac quy dinh
dugc xay dyng bi chi phoi bdi nhimg quan
niém tam cuong, ngd thuong khi giai quyét
moi quan h¢ gitra vua - toi, cha - con, chong
- vg, anh - em, be ban, gitra hinh voi 1€, gitra
duc tri va phap tri, trong d6 “hinh phat la
cong cu giup cho cai tri”*. Ngoai ra, con

' Jonathan Haidt la mét nha tamy hoc xa héi, gido su Thomas
Cooley hang dau vé dao dtc tai Truong Kinh doanh Stern,
Pai hoc New York.

'7 Xem: Jonathan Haidt, The righteous mind: Why good
people are divided by politics and religion, Pantheon Books,
New York, 2012, tr.102.

'8 Xem: Rusil Durrant, Evolutionary theory and the
classification of crime, Aggression and Violent Behavior, (59),
2021, tr.3.

8\Vign St hoc Viét Nam, Quéc triéu hinh luat (Luat hinh triéu
L&), Nxb. Phép Iy, TP. H6 Chi Minh, 1991, tr.169-181.

2 Vign St hoc Viét Nam, tidd (19), tr.171.

2! Xem: Vién Nghién ctu Han Nom, Dién ché va phap luat
Viét Nam thai trung dai (Tap Ill), Nxb. Khoa hoc xa hoi, Ha
Noi, 2011, tr.733.

2 Vién Nghién ctu Han Nom, sdd (21), tr.735.

2 Vién Nghién ciru Han Nom, sdd (21), tr.21.
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€6 saich Nhan mang tra nghiém phap do
Lam Quan cong Pham Trac & Bo Hinh bién
tap vao nam Vinh Hyu tht 3 (ndm 1737).
Tuy khong phai 1a luat 1& chinh thic thoi
do, nhung thong qua mot s6 thuc nghiém
vu an cu thé tac gia c6 dua ra chi dan luan
t01 gitra toi gi€t nguoi va toi CYGTT hoic
GTHCSKCNK dén dén chét nguoi?*. Nhimg
luat, 1¢, giai thich nay, nhdm phuc vu cho
giai cdp thong tri phong kién, d6i véi hién
nay, khong con nhiéu gia tri hoc tap trong
xay dyng phap luat, nhung cho thdy nhu
cau hinh sy héa hanh vi CYGTT hoic
GTHCSKCNK d 6n dinh xa hoi 1a thiét
y€u, thdi nao ciing cin.

Hién nay, van dé hinh su héa hanh vi
CYGTT hodc GTHCSKCNK trude hét phai
dua trén nhimg quan diém ctia Dang, phap
luat cia Nha nudce vé phat trién con nguoi,
cong tac phong, chong tdi pham trong
tinh hinh méi. Két luan s6 13-KL/TW cia
Bo Chinh tri ngay 16/8/2021 vé viéc tiép
tuc thuc hién Chi thi s6 48-CT/TW ngay
22/10/2010 ctia Bo Chinh tri khéa X da dé
ra 07 nhiém vu, trong d6, ddy manh cong
tac phong ngira t0i pham, phat hién va giai
quyét cac xung dot xa hoi, hoa giai cac mau
thufn trong ndi bo Nhan dan; lam t6t cong
tac quan ly nhimg d6i tugng c6 nguy co
pham t0i, vi pham phap luat ngay tai dia
ban co sd; tich cuc tdn cong, trdn 4p cac
loai t6i pham, nhdt 1a toi pham xam pham
tinh mang, sic khoe, nhan phdm, danh du
con nguoi. Diéu 20 Hién phap nim 2013
quy dinh: “Moi nguoi ¢ quyén bdt kha xam
pham vé than thé, dwoc phap ludt bao ho
vé sitc khoe, danh dieva nhan phdm; khong
bi tra tdn, bao luc, truy biec, nhuc hinh hay
bdt ky hinh thitc doi xienao khdc xdm pham
than thé, svec khoe, xiic pham danh dy, nhan
phdm”. Nhimg quan diém nay la co s& dé
phat trién céc chinh sich t6t hon cho con
nguoi, trong d6, bao gdm ci ngudi pham
toi va bi hai. Theo d6, can thu hep pham vi

hanh vi CYGTT hoic GTHCSKCNK bi coi
la toi pham, dé tranh lam gia ting nhimg
méau thuén trong ni bo Nhan dan, cting nhu
gia tang ap dung nhimg hinh thitc xtrly khac
ngoai hinh phat d6i véi nguoi pham ti;
hinh phat n6i chung va hinh phat ti néi
rieng, khong phai la bién phap duy nhat,
cting nhu hiéu quéa nhit trong viéc ran de,
giao duc moi ngudi, dic biét 1a doi véi nhimg
hanh vi pham t9i c6 mitc do nguy hiém nho,
ty 1¢ tén thuong co thé thdp.

SO lwgng hanh vi CYGTT hoac
GTHCSKCNK trong thyuc t&€ ctng la co
s& quan trong dit ra yéu cau phai hinh sy
héa hanh vi nay trong phap luat qudc gia.
O Viet Nam, tir thang 01/2018 dén thang
12/2024, trong s6 598.105 vu an duoc céc
Toa an thu ly xét x1r, thi ¢6 41.092 vu an bi
xét xtr vé t0i CYGTT hodc GTHCSKCNK,
chi€m ty 1€ 6,9%7%; tic 12, ¢t c6 300 vu 4n
dugc dua ra xét xt, thi c6 khoang 21 vu bi
xét xtr vé t0i CYGTT hoic GTHCSKCNK.
Hanh vi CYGTT hoac GTHCSKCNK thuoc
nhom ¢6 ty 1¢ cao trong cac hanh vi bi dua
ra xét xir, la hién tuong tieu cuc phd bién
trong xa hoi, can ddu tranh bai trir va bién
phép hinh sy hoa hanh vi CYGTT hoic
GTHCSKCNK la cén thiét.

3. Mot s6 uu diém va han ché trong quy
dinh ctia B§ luat Hinh sw nam 2015 vé
t0i ¢4 y gay thuong tich hoiic gay tén hai
cho siic khoe ctia nguvi khac

3.1. Mot s6 wu diém

/ Dié\} 134 B¢ luat Hinh sy nam 2015 (st
doi, bo sung nim 2017, 2025) - sau day
goi tat 1a BLHS nam 20135, quy dinh v& toi
CYGTT hosic GTHCSKCNK két cu thanh
06 khoan, trong d6, khoan 1 1a quy dinh vé
cdu thanh co ban; khoan 2, khoan 3, khoan
4 vakhoan 5 1a quy dinh vé c4u thanh ting
ndng theo hudng ting din tinh nguy hiém

# Xem: Vién Nghién citu Hén Nom, sdd (21), tr.286.

* S6 ligu cia Phong Tham muy ton Toa én
nhan dan t6i cao, g hop, Van phong
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cho x@ hoi ctia hanh vi; khoan 6 quy dinh
vé truong hop chudn bi pham toi. Nhin
chung, quy dinh tai Piéu 134 BLHS nim
2015 dap ung mot sO yéu ciu co ban vé ly
luan t0i CYGTT hodc GTHCSKCNK, nhu;

Thie nhdt, Diéu 134 BLHS nam 2015
khong li¢t ké cac hanh vi CYGTT hoic
GTHCSKCNK. Nhu da phan tich & trén,
hanh vi CYGTT hoic GTHCSKCNK biéu
hién da dang trong thyc tién va c6 sy phat
trién theo thoi gian. Do d6, khong thé mo
ta mOt cach khai quét loai hanh vi nay.
BLHS mot s6 nudc ciing co6 ligt ké hanh vi
CYGTT hoac GTHCSKCNK. Viduy, Bo luat
Hoa Ky (U.S. Code)*® dinh nghia hanh vi
hanh hung c6 thé 1a: danh, danh dap hoic
lam bi thuong; bop cd, ngat thd; cit, cin
ho#c rach mii, tai hodc moi hodc cit hodc
vo hiéu héa luoi, hodc dam hodc pha huy
mot mat hoic cit hodc vo higu hda mot chi;
ném hoidc dd lén nguoi khac nudc néng
bdng, axit an mon hodc chit an da..”.
BLHS Dic?® quy dinh tai khoan 1 Diéu 224,
bat ctr ai gay ra t6én thuong co thé, biang
cach dua chat doc hodc chat khac c6 hai
cho strc khoe, str dung vii khi hodc cong cu
nguy hiém khac, bang cach tin cong nguy
hiém, thyuc hién toi pham v6i mot nguoi khac
hoc st dung phuong phap nguy hiém dén
tinh mang. Ca hai qudc gia ké trén khi liet
ké, thi déu chua liét ké hét cac hinh thic
ciia hanh vi CYGTT hoic GTHCSKCNK.
Song, do day 1202 qudc gia c6 truyén thong
d& cao 4p dung an 1¢, nén viéc luat liet ke
nhung chua ddy dii cic dang hanh vi
CYGTT hodc GTHCSKCNK khong é&nh
hudng dén thyc tién xét x&r. Viet Nam chi
yéu 4p dung luat thanh van, viéc xay dung
va ap dung 4n 1¢ con han ché, thi viéc khong
mo ta hanh vi CYGTT hodc GTHCSKCNK
Ia hop 1y.

Thit hai, Diéu 134 BLHS nam 2015
khong mo tA hau qua, ma dung phuong
phép dinh lugng héa. Khac vgi Viét Nam,

Lién bang Nga sir dung phuong phiap mo6
th hau qua khi quy dinh vé t0i CYGTT hoac
GTHCSKCNK, cu thé, tai biéu 111, 112,
115 va khoan 4 Quy tidc xac dinh muc do
gay hai cho sitc khde con nguoi ban hanh
kem Nghi dinh s6 522 ngay 17/8/2007 cua
Chinh phu Lién bang Nga quy dinh vé hau
qué ctia toi CYGTT hoic GTHCSKCNK.
Mic dit 6 mo ta chi tiét, nhung phap luat
hinh sy Nga vin quy dinh: chi ¢6 céc
chuyén gia phap y ctia co sé'y t€ hodc don
vi kinh doanh c6 kién thirc chuyén mon
va c6 gidy phép thuc hién hoat dong y té,
bao gém ca giam dinh phép y, m6i c6 thim
quyén xem xét, xdc dinh muc do ton
thuong co thé. Viéc thuc hién giam dinh
phap y cting phéi dua trén Bang ty 1& phan
trim mat kha niang lam viéc chung vinh
vién do Bo Y t&€ va Phat trién xa hoi quy
dinh®. Nhu vay, viéc phap luat hinh sy
Viét Nam khong mo ta hau qua, ma quy
dinh qua dinh lugng ty 1¢ t6n thuong co
thé 1a hop ly, tranh dai dong khong can
thiét, @& viéc quy dinh chi ti€t cho van ban
clia co quan chuyén mon la Bo Y t€ xay
dung, ban hanh.

3.2. Mot s6 han ché, vwong mdc

Thit nhdt, tén toi danh chua phu hop véi
ngtr nghia ti€ng Viét, thuat ngr chuyén
nganh y khoa; str dung tir “hodc” & gitra,
lam cho khai niém khong ro rang, d& hiéu
1am, khé khin cho viéc dinh toi danh. Thuc

% Xem: B9 luat Hoa Ky, URL: https://www.law.cornell.edu/
uscode/text/18/part-l/chapter-7, truy cap ngay 18/9/2025.
27 Xem: Diéu 113, 114 quyén 18, phan |, Chuong 7 Bo luat
Hoa Ky.

% Xem: BLHS Buc, https://www.gesetze-im-internet.de/
englisch_ stgblenglisch_stgb.htmi#p2131, truy cap ngay 05/9/2025.
2 Xem: Phu luc. Bang ty |é phan tram mét kha nang lao dong
chung vinh vién do céc chan thuong, ngd doc va cac hau qua
khéc clia viéc tiép xdc véi c4c nguyén nhan bén ngoai, ban hanh
kem theo Nghi dinh s6 194 ngay 24/4/2008 clia BO Y té va Phat
trién xa hoi Lién bang Nga “vé viéc phé duyét Tieu chudny té 38 xac
dinh mdc d nghiém trong clia téc hai gay ra cho stic khde con
nguoi”, https://base.garant.ru/12162210/10ed0f917186039b
157d3badf962ee5/, truy cap ngay 05/9/2025.
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t€ cac vy an da duge xét xir theo Piéu 134
BLHS nam 2015 dugc cong bo cho thiy,
khong c6 ban an nao két toi vé toi danh
¢0 y gy ton hai cho sirc khoe clia nguoi
khédc, ma thong nhét vé toi danh ¢ y gay
thuong tich.

Thi hai, vigc luat quy dinh chi tiét vé
dinh lugng hau qua, cting nhu mot sd tinh
ti€t khac, lam ting ning mic do nguy hiém
cho xa hdi cua toi pham, nhung chwa khoa
hoc, chua bién ching, thi€u thong nhat
trong lap phép, khié€n cho nhimg truong hop
c6 mic do nguy hiém cho xa hoi ngang
nhau, lai bi truy ctu trach nhiém hinh su
khac nhau, dan dén viéc xir Iy t0i pham
khong cong bing. Mot so truomg hop bi bd
sOt, cung vdi cac tinh tiét chua ro rang, da
gay kho khan trong viéc hiéu va ap dung
phap luat mot cach th6ng nhat. Diéu nay
cting gay khé khin cho Thdm phan trong
viéc danh gia cac tinh tiét thyc t€ ctia vu an
dé ca thé hoa hinh phat.

Thizba, quy dinh hanh vi chudn bi pham toi
trong khi to6i CYGTT hoic GTHCSKCNK
la toi c6 cdu thanh vat chat. Theo khoan 1
Piéu 134 BLHS nam 2015, dé cdu thanh
t0i pham, can phai c6 hau qua nhat dinh.
Tuy nhién, khoan 6 lai quy dinh ring, du
chua giy ra hau qua, nguoi pham toi van
phai chiju trach nhiém hinh sy, diéu nay la
khong hop ly va thi€u tinh bién ching.

Thit tu, chura c6 huong din dé phan biet
t0i CYGTT hodc GTHCSKCNK véi toi giét
nguoi, du day la hai loai tdi pham c6 nhiéu
diém twong ddng, thuc tién xét xir cling c6
rdt nhiéu vu 4n c6 nhiéu quan diém khac
nhau. Vi du trong cac vu an sau:

Vu 4n s6 01: Do c6 mau thuén cai cu
nhau, Xa Trin T cam dao ty ché gio lén
doa chém va dung chan trai dap vao mit
Bui Vin B, lam dau B dap xuéng duong
gay choang vang. Cung lic d6, Ping

Phudc T2 diéu khién xe mo to (hiéu Suzuki
Smash Revo 110) ting ga cho xe can qua
bung, nguc ciia B tir trdi qua phai. Khi xe

mo to vuot qua khoang 6m, B ng01 day,
T2 dung chan chong, quay xe lai ti€p tyc
dam vao lung B, lam B nga lan vao 18
duong. Cung lic, T3 (ban Cpa T1 va T2)
chay tdi, lién kéo tay B ra d€ tranh xe cla
T2, nhung khong kip. T3 ti€p tuc can ngin
T2, nén T2 dimg lai. Hau qua B bj tén
thuong co thé 17%.

Vu én s6 02: Do mau thuan khi dan to
roi quang cao, Nguyén Viét T va Bui Dang
H danh nhém Tran Duy K, Lé Ngoc L1 va
Truong Minh L2. Nguyén Van V goi Lé
Vin H2 dén d6n nhém cta K. Khi V chay
xe di d6n nhém cua K, thi nhin thay trén
nguoi L2 c6 nhiéu vét thuong do bi danh,
nén H2 tic gian. Khi dang diéu khién xe
0 t0 (nhan hi¢u Ford Ranger) ché nhom
cua K vé, thi H2 nhin thdy H1 dang diéu
khién xe mo t6 (nhan hieu Honda Wave
Alpha) ché theo phia sau 1a T dang luu
thong trén phin duong ngugc huéng di
chuyén ctia xe 0 t0 do H2 diéu khién. H2
n6i véi nhém la “bon né kia”, déng thoi,
diéu khién xe 6 t0 sang phin duong béen
trdi (phdn dudng danh cho xe di chidu
nguoc lai) ddm vao xe mo t6 do H1 didu
khi€n, Iam cho xe mé o cing H1 va T nga
xudng dudng. Sau va cham, H2 danh l4i
sang phai, ting ga roi khdi hien truomg.
Hau qua: T bi gay kin 01/3 gitta Xuong
dui trdi, gay kin mdu chuyén xwong dui
trdi, ty 1¢ ton thuong co thé: 42%: HI bi
sz}y sat viing mdt sau ngoai dui trai, ty 1é
ton thuong co thé: 01%.

Ca hai vu 4n du c6 hanh vi sir dung
phuong tién giao thong c& y dam vao nguoi
khac. Tuy nhién, & vy an s6 01, hanh vi ciia
bi c40 T2 ¢6 tinh nguy hiém cho xa hoi thap
hon hanh vi cia H2 & vu an s6 02, vi nhimg
I& sau: |

Motla, phuong tien ma T2 sir dung 1a xe
may Suzuki Smash Revo 110 ¢6 khéi luong
do nha san xuit cong bd khoang 101k,

®Vu én do Toa an quan su khu vy Quan khu 9 thy ly.
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cong ca nguoi diéu khién va phuong tien
khong dén 200kg. Néu tinh lyc tic dong
ctia ca ngudi va phuong tién lén nan nhan,
t}}i khong lom (do xe xudt phat tir van toc
bang 0, voi quang duong ngin (khoang 6m)
thi xe khong thé ting tSc nhiéu, nén gia
toc cua xe cing khong 16n). Trong khi do,
& vu an s6 02, H2 sir dung xe 6 to nhan
nhiéu Ford Ranger c6 khéi luong do nha
san xudt cong b & phién ban nhe nhit la
2.186kg, néu tinh khai luong ca 04 nguoi
va xe s& khoadng 2.386kg. C4 xe cia H2 va
xe cia nan nhan déu dang di chuyén trén
dudng, do do, ca hai xe déu c6 gia toc 16n,
luc tac dong vao xe va ngudi ctia nan nhan
lardt 16n. Pay la diéu ma H2 buoc phai nhan
thitc duogc khi diéu khién phuong tien Iuu
thong trén duong.

Hai 1a, & vu an s6 01, sau khi T2 diéu
khién xe dam vao B, thi T2 vin quan sat
duoc tinh trang cta B, duoc T3 can ngin,
nén T2 dimg lai va bo di. Trong khi do, &
vu an s6 02, sau khi dam truc dién vao xe
mo to do H1 ché T, thi H2 lap tic diéu khién
xe sang phai, ting ga roi khoi hién truong,
bd méc cho hau qua xay ra. Nhu vay, H2 co
thai do bang quan trudc tinh mang ctia nguoi
khéc, thé hién § thic dé mic cho hau qua
chét ngudi xay ra, viéc nan nhan khong chét
1a ndm ngoai y mudn ctia H2. Do d6, & vu an
6 2, H2 ¢6 16i c0 y gian ti€p, can dinh toi
danh 12 toi gi€t nguoi, truomg hop giét ngudi
chura dat. Con & vu an s6 01, T2 can dinh toi
danh la t¢i c6 y gay thuong tich.

4. Mot s6 dé xuit hoan thién quy dinh

vé toi c6 y gay thuong tich hoic gay tdn
“hai cho sirc khée ciia nguoi khac

Thit nhdt, sita tén t0i CYGTT hoic

GTHCSKCNK thanh ti cd § gdy ton

thwong. Khai niém t0i CYGTT hoic
GTHCSKCNK di cho thdy nhiéu bt cap,
chua phi hop véi ngir nghia ti€ng Viét,
chua phu hop véi thuat ngir chuyén nganh
y khoa, chua phit hop véi khai nigm ciia

S6 23 (ky I thang 12/2025)

quoc té, ciing nhu kho khin cho viéc dinh
01 danh.

Hién nay, khoa hoc vé giam dinh phéap
y da rit phat trién, viéc xac dinh ty 1¢ ton
thwong co thé toan dién hon, khong chi doi
v6i thuong tich bén ngoai, ma ca voi tén
hai bén trong, ton thuong tinh than. Do do,
viéc xac dinh mic do t6n thuong co thé can
toan dién hon. Viéc sira tén toi danh s& khic
phuc dugc truong hop hanh vi gay thiét hai
ca thuong tich co thé, ca tén hai sic khoe
khi xéac dinh t0i danh do tén t0i chi ¢6 chir
“hodc” & giira, nén khong thé xac dinh la
t0i c0 y gay thuong tich va gay tén hai cho
strc khoe ctia nguoi khac. Néu chi xac dinh
la toi cO y gay thuong tich, hodc toi cd y
gy t6n hai cho stc khoe ctia nguoi khac,
thi lai khong khach quan, day da.

Thit hai, dé xuit bo quy dinh vé chuin
bi pham t0i tai khoan 6 Diéu 134 BLHS
nam 2015, nhdm bao dam tinh bién chimg
v6i quy dinh tai khoan 1 ctia diéu luat nay.
Hanh vi chuén bi cac loai v khi, vat lieu
nd, hung khi nguy hiém, a-xit nguy hiém
va héa chat doc hai, c6 thé duoc xem xét
xtr ly theo cac toi danh lién quan dén tang
trir vii khi, vat liéu nd va hung khi nguy
hiém. Dong thoi, can xay dung cac quy
dinh riéng biét vé toi thanh 1ap hoic tham
gia nhém toi pham, dé bao dam tinh ro
rang, hiéu qua va cong bang trong viéc
xir ly cac hanh vi pham t0i nay.

Thit ba, d¢ xuat xay dung an 1¢ dé phan
biét vdi toi giét nguoi. Thuc tién xay dung
an I¢ & Viét Nam vén con gip nhiéu khé
khin, do nhiéu nguyén nhan khac nhau,
trong d6, c6 thé ké dén chat luong xét xir
chua dong déu gitra cac cdp Toa an, ning
lyc chuyén mon va trinh do tu duy phap ly
ctia mot bd phan Thdm phan con han ché,
cting nhu chwa ¢6 co ché higu qua dé phat
hién, Iya chon va phat trién 4n 1¢ tir thuc
tién. Tinh trang thi€u an 1¢ & nhidu loai toi
pham quan trong, trong d6 ¢6 t0i CYGTT

—_ Tap chi
TOA AN NHAN DAN

Bt B B RN




NGHIEN CUU - TRAO POI

va GTHCSKCNK, da va dang dit ra yéu
cau cdp thiét phai td chirc lai quy trinh xay
dung 4n 1¢ theo huong chi dong, c6 chién
luogc va gin chiit véi thue tién xét xir. Theo
do, cac Toa an cin chi dong lya chon tir
d4u nhimg vu 4an c6 tinh tiét phap ly con
nhiéu tranh cai, hodc c6 kha niang lam phat
sinh cach hiéu, cach ap dung khac nhau
trong thyc tién. Nhimg vu an nhu vay can
duoc phan cong cho cac Thdm phan c6 kinh
nghiém xét xi, két hop v4i sy hudng dan
chuyén mon tir Hoi ddng Thdm phéan Toa
an nhan dan t6i cao trong qua trinh giai
quyé&t. Sau khi ban an dugc tuyén va co hiéu
luc, cac Toa an c6 thé chi dong dé xudt
viéc xem xét ban an d6 dé lua chon lam an
18. Quy trinh nay khong chi bao dam tinh
dinh huéng cia an 1¢, ma con gitp nang
cao chdt lugng xét xir ngay tir cdp so thdm,
phiic thdm.

Két luan

Viéc hinh sur h6éa hanh vi CYGTT hoic
GTHCSKCNK la tdt yéu khach quan, phan
anh muc do phat trién clia tw duy 1ap phap
hinh su trong viéc bao vé quyén bét kha
xam pham vé than thé va sirc khoe - nhimg
gi4 tri nén tang ctia con nguoi. Qua phan
tich co s& 1y luan va déi chi€u véi phap luat
hinh sur Viét Nam, c6 thé thdy, he th6ng quy
dinh hién hanh vé t0i CYGTT hoic
GTHCSKCNK co ban da phu hop, song,
van con mot s6 diém can duoc ti€p tuc hoan
thien nhim dap tng yéu cdu ddu tranh
phong, chéng toi pham trong tinh hinh méi.
Do d6, viéc ti€p tuc nghién ctu, b sung
va diéu chinh céc quy dinh phép luat hinh
su lién quan la cin thiét, gop phin nang
cao hiéu qua thyc thi phap luat, bao dam
quyén con nguvi va cling ¢d niém tin cla
xa hoi vao cong ly. O
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